INTRODUCTION
In UnitedStates v. Sells Engineering, Inc.I the Supreme Court held that attorneys in the Civil Division of the Justice Department may gain access to grand jury materials for use in civil suits only if they obtain a court order authorizing such access. 2 The Court also held that courts should grant such disclosure orders only when government attorneys establish a "particularized need" for the materials. 3 The Court based its decision on the policy of grand jury secrecy, and on the legislative history of Federal Rule of Criminal Procedure 6(e), which governs the disclosure of grand jury materials. 4 This Note begins with a review of the policy of grand jury secrecy, and a summary of the facts in Sells and of the Supreme Court's opinion. The Note then analyzes the Court's decision, concluding that while the policies underlying the rule of grand jury secrecy support the Court's decision, the decision may be criticized because the Court ignored its own well-established rules of statutory construction in its interpretation of Rule 6(e). Further, the Note concludes that the majority undermines the very goals the Supreme Court sought to achieve by its decision in Sells when it held that courts should weigh certain factors in favor of government attorneys when determining whether they have shown a "particularized need" for the grand jury materials. 5 focus of concern in Sells, is that its proceedings are kept secret. 9 Although some commentators have argued that this policy of secrecy is "an anachronism that has long outlived any real necessity," 10 the Supreme Court considers it "indispensable,"' I and has stated that "the proper functioning of our grand jury system depends upon the secrecy of grand jury proceedings." 1 2 The decision in Sells turned on the interpretation of Federal Rule of Criminal Procedure 6(e), which codifies this policy of grand jury secrecy.' 3 While Rule 6(e) provides that grand jury U.S. 211,218 n.9 (1979) ("Since the 17th century, grand jury proceedings have been closed to the public, and records of such proceedings have been kept from the public eye. . . . The rule of grand jury secrecy was imported into our federal common law and is an integral part of our criminal justice system."); In re Petition for Disclosure of Evidence Before the October, 1959 Grand Jury of this Court, 184 F. Supp. 38, 40 (E.D. Va. 1960) ("Secrecy of grand jury hearings has in history and in hornbook been a precept of criminal procedure. The nature and virility of the grand jury, as a common law institution, could be seriously weakened if the privileged privacy and security of its hearings were readily or freely withdrawn.").
10 Sherry, (1) To prevent the escape of those whose indictment may be contemplated; (2) to insure the utmost freedom to the grand jury in its deliberations, and to prevent persons subject to indictment or their friends from importuning the grand jurors; (3) to prevent subornation of perjury or tampering with the witnesses who may testify before the grand jury and later appear at the trial of those indicted by it; (4) to encourage free and untrammeled disclosures by persons who have information with respect to the commission of crimes; (5) to protect the innocent accused who is exonerated from disclosure of the fact that he has been under investigation, and from the expense of standing trial where there was no probability of guilt. United States v. Amazon Industrial Chemical Corp., 55 F. Justice Powell has provided the following reasons for the policy of secrecy: First, if preindictment proceedings were made public, many prospective witnesses would be hesitant to come forward voluntarily, knowing that those against whom they testify would be aware of that testimony. Moreover, witnesses who appeared before the grand jury would be less likely to testify fully and frankly, as they would be open to retribution as well as to inducements. There also would be the risk that those about to be indicted would flee, or would try to influence individual grand jurors to vote against indictment. Finally, by preserving the secrecy of the proceedings, we assure that persons who are accused but exonerated by the grand jury will not be held up to public ridicule. Douglas Oil, 441 U.S. at 219.
13 FED. R. CRIM. P. 6(e) provides: [Vol. 74 proceedings and materials are usually to be kept secret, it also carves out certain, exceptions. 1 4 Under Rule 6(e) (3), parties may obtain access to grand jury materials in two ways. The first method is known as "court-ordered disclosure." Rule 6(e) (3) (C) (i) permits disclosure of grand jury materials "when so directed by a court preliminarily to or in connection with a judicial proceeding."' 5 Generally, parties seeking (C)(i) court-ordered disclosure must demonstrate a "particularized need" for the grand jury materials. 16 The second method by which parties may obtain disclosure of grand jury materials is known as "automatic access." Rule 6(e) (3) (A) (1) Recording of Proceedings.-All proceedings, except when the grand jury is deliberating or voting, shall be recorded stenographically or t) an electronic recording device. An unintentional failure of any recording to reproduce all or any portion of a proceeding shall not affect the validity of the prosecution. The recording or reporter's notes or any transcript prepared therefrom shall remain in the custody or control of the attorney for the government unless otherwise ordered by the court in a particular case.
(2) General Rule of Secrecy.-A grand juror, an interpreter, a stenographer, an operator of a recording device, a typist who transcribes recorded testimony, an attorney for the government, or any person to whom disclosure is made under paragraph (3)(A)(ii) of this subdivision shall not disclose matters occurring before the grand jury, except as otherwise provided for in these rules. No obligation of secrecy may be imposed on any person except in accordance with this rule. A knowing violation of Rule 6 may be punished as a contempt of court.
(3) Exceptions. (A) Disclosure otherwise prohibited by this rule of matters occurring before the grand jury, other than its deliberations and the vote of any grand juror, may be made to-(i) an attorney for the government for use in the performance of such attorney's duty; and
(ii) such government personnel as are deemed necessary by an attorney for the government to assist an attorney for the government in the performance of such attorney's duty to enforce federal criminal law.
(B) Any person to whom matters are disclosed under subparagraph (A) (ii) of this paragraph shall not utilize that grand jury material for any purpose other than assisting the attorney for the government in the performance of such attorney's duty to enforce criminal law. An attorney for the government shall promptly provide the district court, before which was impaneled the grand jury whose material has been so disclosed, with the names of the persons to whom such disclosure has been made. (C) Disclosure otherwise prohibited by this rule of matters occurring before the grand jury may also be made-(i) when so directed by a court preliminarily to or in connection with a judicial proceeding; or (ii) when permitted by a court at the request of the defendant, upon a showing that grounds may exist for a motion to dismiss the indictment because of matters occurring before the grand jury. If the court orders disclosure of matters occurring before the grand jury, the disclosure shall be made in such manner, at such time, and under such conditions as the court may direct.
provides for automatic access in two very limited circumstances. First, (A)(ii) grants automatic access to "such government personnel as are deemed necessary by an attorney for the government to assist an attorney for the government in the performance of such attorny's duty to enforce federal criminal law." t 7 Second, (A)(i) permits automatic disclosure to "an attorney for the government for use in the performance of such attorne's duty."18 The essential issue in Sells was whether, under the latter type of automatic access, "duty" includes enforcement of the civil law as well as the criminal law.
B. THE FACTS IN SELLS.
After investigating charges against Sells Engineering, Inc. of criminal fraud on the United States Navy and evasion of federal income taxes, a grand jury indicted Sells Engineering and two of its officers on two counts of conspiracy to defraud the United States and nine counts of tax fraud. 19 The individual respondents each pleaded guilty to one count of conspiracy to defraud the government. The district court dismissed all other counts. 20 Thereafter, the government moved for disclosure of all grand jury materials to attorneys in the Civil Division of the Justice Department for use in a possible civil suit against respondents under the False Claims Act.
2 1 The district court granted the requested disclosure, over the respondents' objections, 22 concluding that Rule 6 (e) (3) (A) (i) entitles attorneys in the Civil Division to automatic access as a matter of right. 23 The Ninth Circuit reversed and remanded, holding that Civil Division attorneys could obtain access to grand jury proceedings and materials only by seeking a (C)(i) court order and showing a "particularized need" for 17 FED. R. CRIM. P. 6(e)(3)(A)(ii) (emphasis added). "Attorney for the government," as used in Rule 6, "means the Attorney General, an authorized assistant of the Attorney General, a United States Attorney, [ C. THE SUPREME COURT'S DECISION
I. The Majoriy Opinion
On appeal the Supreme Court affirmed the judgment of the Ninth Circuit, holding that Justice Department attorneys 2 5 may not have (A) (i) automatic access to grand jury materials for civil use, but rather must seek a (C)(i) court order to obtain disclosure.
2 6 The Court based its decision on the policies underlying the rule of grand jury secrecy and on the legislative history of Rule 6(e).
The majority first explained that (A) (i) automatic access should not be permitted for civil use because it would cause three kinds of "mischief." First, permitting automatic access for civil use would discourage witnesses from coming forward and testifying fully and candidly before the grand jury. The Court reasoned that if witnesses know that their grand jury testimony will be routinely available to the government for use in civil or administrative actions, the fear that such material may be used against them in another forum will inhibit their willingness to testify. 27 This is precisely what the rule of grand jury secrecy seeks to avoid.
8
Second, the majority asserted that permitting automatic disclosure for civil use would tempt prosecutors to manipulate the grand jury's broad discovery powers 2 9 in order to elicit evidence solely for use in civil litigation.
3 0 The Court reasoned that such a temptation would arise if prosecutors knew their colleagues, without restriction, could use grand jury materials in civil litigation. The majority emphasized that "use of grand jury proceedings to elicit evidence for use in a civil case is improper per se. ' 
"
3 1 In addition, the majority stressed that its concern stemmed less from the belief that grand jury abuse occurs frequently than from the fact that it is difficult to detect or prove such abuse when it occurs. Third, the majority contended that a rule of automatic access for civil use would subvert the limitations imposed outside the grand jury context on the government's powers of discovery. The Court emphasized that the Federal Rules of Civil Procedure apply to Civil Division attorneys, just as they do to other civil litigants. The Court noted that because grand jury discovery powers are much greater than civil discovery powers under the Federal Rules, 33 a rule of automatic access for civil use would permit prosecutors to circumvent procedural limitations, limitations imposed for sound reasons "ranging from fundamental fairness to concern about burdensomeness and intrusiveness. '34 The Court then turned to the legislative history of Rule 6(e). The Court conceded that one plausibly could argue that the inclusion in (A) (ii) of an express limitation to criminal matters, 35 and the absence of that limitation in the otherwise similar language of (A) (i), 3 6 suggest that Congress did not intend to place a criminal use limitation on (A) (i) disclosure.
3 7 The Court claimed, however, that "[t]he argument is not so compelling, nor the language so plain . . . as to overcome the strong arguments to the contrary drawn both from policy. . . and from legislative history.
The majority noted that the contents of (A)(i) had been part of Rule 6(e) since the Rule was enacted in 1946, and that subparagraph (A)(ii) was added to Rule 6(e) in 1977 to allow automatic access to grand jury materials by nonattorneys assisting government attorneys. The majority maintained that the fact that in 1977 Congress expressly limited (A) (ii) to enforcement of the criminal law does not establish that Congress never intended to place a criminal use restriction on (A) (i) automatic disclosure. 40 According to the Court, Congress had merely 40 Id. at 3144. In reaching that conclusion, the Court relied on the legislative history of (A) (ii). During the hearings on the 1977 amendment, Congressional criticism centered on two concerns: disclosure of grand jury materials to government agencies other than the Justice Department and use of grand jury materials for non-grand jury purposes. According to the Court, those two concerns were closely related, Congress' essential objection being to the use of grand jury materials for civil purposes. Id. at 3145. The majority emphasized that because the purpose of the 1977 amendment was to permit nonattorneys assisting government made explicit in (A) (ii) what it believed to be already implicit in (A) (i)'s language. 4 1 In reaching the latter conclusion, the Court relied upon three isolated statements found in the legislative history of the 1977 amendment. 42 The Court seemed to suggest that in 1977 Congress believed that (A)(i) already contained a criminal use restriction. 43 The majority then set forth the standard courts should apply in determining whether to grant (C) (i) disclosure motions made by Justice Department attorneys seeking grand jury materials for civil use. The Court held that government attorneys, like private parties, must make a strong showing of particularized need for the materials. 44 The Supreme Second, the majority noted the statement of Acting Deputy Attorney General Richard Thornburgh, testifying on behalf of the Justice Department at the House Hearings on the proposed amendment: "It would be the practice of the Department at that time to seek a 6(e) order from the court in order that the [grand jury] evidence could be made available for whatever civil consequences might ensue." Id. at 3146.
Third, the majority quoted a statement in the Senate Report explaining the Senate's redraft of Rule 6(e), then in substantially the form as the present Rule: "The Rule seeks to allay the concerns of those who fear that such prosecutorial power will lead to misuse of the grand jury to enforce non-criminal Federal laws by . . .requiring that a court order under paragraph (C) be obtained to authorize such a disclosure. (1958) . In Sells, the government had contended that if the Court held that (A)(i) prohibited automatic disclosure for civil use, the government should have to demonstrate only that the materials sought are relevant to matters within the scope of the government attorneys' duties in order to obtain a (C)(i) disclosure order. Brief for the United States at 13, United States v. Sells Engineering, Inc., 103 S. Ct. 3133 (1983). The government asserted that the less restrictive "rational relationship" test, rather than the "particularized need" test, should be applied because government attorneys enforcing the civil law are serving the public interest. they seek is needed to avoid a possible injustice in another judicial proceeding, that the need for disclosure is greater than the need for continued secrecy, and that their request is structured to cover only material so needed .... "46 While the majority in Sells held that the same standard applies to the government as applies to private parties, it went on to emphasize that the particularized need standard is a flexible test. The standard is flexible in that the greater the need for secrecy, the greater the particularized need a party must demonstrate in order to obtain disclosure; the less the need for secrecy, the less particularized need a party must demonstrate.
4 7 The Court asserted that when government attorneys seek disclosure, the need for secrecy may not be as great as when private parties seek disclosure. This is because: (1) "disclosure to Justice Department attorneys poses less risk of further leakage or improper use [of grand jury materials] than would disclosure to private parties;" (2) the Justice Department's usual policy is to seek grand jury materials for civil use only after the criminal phase of the matter has closed; and (3) disclosure of grand jury materials to the government, even for civil use, serves the public interest. 48 The Court thus suggested that government attorneys seeking (C) (i) disclosure orders need not show as great a need for the materials as private parties may have to show.
The Dissenting Opinion
In his dissent, Chief Justice Burger 49 maintained that the majority's decision conflicted with the plain language of (A) (i).-9 According to the Chief Justice, the language of (A) (i) is clear, and nothing in that subparagraph remotely suggests that the only "duty" contemplated by (A) (i) is the prosecution of criminal cases. 5 1 Chief Justice Burger contended that that should have ended the matter.
Chief Justice Burger then asserted that the majority's holding also conflicted with the legislative history of Rule 6(e). He claimed that the 46 103 S. Ct. at 3148. 47 As the Court explained in Douglas Oil, 441 U.S. at 223, [D] isclosure is appropriate only in those cases where the need for it outweighs the public interest in secrecy, and . . . the burden of demonstrating this balance rests upon the private party seeking disclosure. It is . . .clear that as the considerations justifying secrecy become less relevant, a party asserting a need for grand jury transcripts will have a lesser burden in showing justification. . . . In sum,. . . the court's duty in a case of this kind is to weigh carefully the competing interests in light of the relevant circumstances and the standards announced by this Court. And if disclosure is ordered, the court may include protective limitations on the use of the disclosed material . ... 48 legislative history clearly supported the plain language of the Rule. 52 Chief Justice Burger focused on two particular aspects of the legislative history. First, he pointed out that the drafters of (A) (i) heard numerous arguments for and against granting automatic access to Justice Department attorneys, and thus "were fully aware of the breadth of the rule" they adopted. 53 According to the Chief Justice, the drafters would have changed the wording of (A) (i) had they intended the rule to have the restrictive meaning advanced by the majority. 54 Second, Chief Justice Burger noted that when Congress added (A) (ii) in 1977, it did so against a history of more than thirty years of consistent Justice Department practice of obtaining grand jury materials for civil use without court order. 55 Indeed, according to the dissent, on several occasions courts have held that civil attorneys for the Department of Justice could have automatic access to grand jury materials. 56 Thus, Chief Justice Burger concluded that had Congress intended to limit (A) (i) to criminal matters, it would have done so expressly in 1977.
7
Chief Justice Burger then argued that the Court "erred gravely in its assessment of the policy implications.
58
He claimed that the secrecy concerns on which the majority relied have little relevance given that normal Justice Department practice calls for disclosing grand jury materials for civil use only after the grand jury proceeding and criminal action have concluded. 59 Chief Justice Burger asserted that in such a situation there is "no risk that potential defendants may flee or try to influence grand jurors or witnesses."
6 He further claimed that Justice Department attorneys are officers of the court bound to high ethical standards and are less likely to violate grand jury secrecy than are nonattorneys and private parties. 
DISCLOSURE OF GRAND JURY MATERIALS
Finally, Chief Justice Burger contended that permitting government attorneys to have automatic access to grand jury materials for civil as well as criminal use would serve the public interest in two ways. 62 First, granting government attorneys automatic access, rather than "relegat[ing them]. . to the civil discovery provisions," would save the government considerable time and expense. 63 Second, in many cases a rule of automatic access would enable the government to "enforce important laws in meritorious civil actions" 64 that it would otherwise be unable to enforce. 65 The dissent emphasized that enforcement of the civil law frequently serves the public interest as much as does enforcement of the criminal law.
66
The Chief Justice concluded by criticizing the majority for providing little guidance to the lower courts and the Justice Department regarding the application of the majority's holding. 
III. ANALYSIS

A.
POLICY CONSIDERATIONS
The decision in Sells certainly is supported by policy considerations. The Court quite correctly found that automatic disclosure for civil use would cause three kinds of problems.
The Discouragement of Candid GrandJug Testimony
The majority in Sells feared that granting government attorneys automatic access to grand jury materials for civil use would discourage witnesses from coming forward and testifying fully and candidly before the grand jury.6 Despite Chief Justice Burger's contention, 69 that concern presents a compelling case for preserving grand jury secrecy, even after the grand jury investigation has terminated and an indictment has been returned. 70 
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that disclosure may have upon witnesses testifying before a particular grand jury, but also the latent effects it may have upon the willingness of witnesses to testify before future grand juries.
1
There are at least three reasons why grand jury witnesses will be reluctant to testify candidly if the government has access to grand jury proceedings and materials for civil use. First, and perhaps most important, if a grand jury investigation turns up civilly incriminating evidence against witnesses, those witnesses could be prosecuted in a subsequent civil action. 72 The last two reasons stem from the fact that the greater the access to grand jury materials, the greater the likelihood that they will fall into the hands of outside parties. 73 Thus, grand jury witnesses may fear that the person under investigation will seek retribution against them. 74 Furthermore, if it becomes publicly known that an individual has been associated with a grand jury inquiry, that individual could be socially stigmatized. 
The Temptation to Manipulate the GrandJuiy to Elicit Evidence for Civil Use
The second policy issue that concerned the majority in Sells was that permitting (A) (i) automatic access for civil use would lead prosecutors to manipulate the grand jury's broad discovery powers to obtain evidence intended solely for civil use. 76 The Supreme Court has stated witnesses is essential to the proper functioning of the grand jury, the task of which is to investigate crimes and return indictments, and to protect the innocent from unfounded prosecution by the government. that if a prosecutor were to use the grand jury process to marshall evidence for use in a civil case, the prosecutor "would be flouting the policy of the law." ' 77 That is not to say that grand jury materials may never be disclosed for use in civil cases. 78 Subparagraph (C) (i), which authorizes courts to order disclosure of grand jury materials, contains no criminal use limitation. 79 Nevertheless, as the grand jury possesses extraordinary discovery powers precisely because it is a criminal proceeding that does not determine guilt, but only investigates and accuses, 80 "the use of these powers ought to be limited as far as reasonably possible to the accomplishment of the task."
The potential for abuse of the grand jury is much greater today than when the grand jury was incorporated into the Bill of Rights or when Congress adopted Rule 6(e) in 1946. This is because "the government prosecutor has gained substantial influence over the grand jury, and subsequently that institution has lost much of its former independence." '82 The prosecutor, originally restricted from the presence of the grand jury, now literally conducts the inquest. 83 Normally, it is the United States Attorney who brings matters to the attention of the grand jury and initiates the investigation. 8 4 The United States Attorney causes subpoenas to be issued for witnesses and records. 85 In addition to determining what witnesses to call before the grand jury, it is the prosecutor who examines those witnesses.
8 6 The prosecutor also provides a great deal of technical assistance to the grand jury. The prosecutor gathers the evidence, presents it to the grand jury, explains the law, sums up the 
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The extraordinary control that prosecutors have over the grand jury vastly increases their ability to use the grand jury to marshall evidence solely for civil use.
Not only is the potential for grand jury abuse greater today, but a growing number of lower court decisions graphically demonstrate that such abuse is likely to occur. 8 8 Furthermore, the very fact that grand jury abuse is difficult to detect 8 9 and that claims of grand jury abuse Sells may itself provide an example of grand jury abuse by prosecutors. In their brief to the Supreme Court, the respondents claimed that the Internal Revenue Service (IRS) initiated a grand jury investigation when its own administrative investigation became judicially stymied. Brief of Respondents at 26, United States v. Sells Engineering, Inc., 103 S. Ct. 3133 (1983). The same IRS agents that conducted the administrative investigation conducted the grand jury investigation. Id. Further, the respondents alleged that the IRS, with the assistance of the United States Attorney's office, abused the grand jury subpoena power to induce witnesses to waive their fifth amendment rights, and to intimidate witnesses into appearing before IRS agents "voluntarily" to be interrogated under oath. Id. In addition, the respondents claimed that the IRS induced the U.S. Attorney to require, as a condition of the plea bargain, that the respondents sign a detailed admission of tax liability, prepared from grand jury materials 18 months before the IRS sought a (C)(i) disclosure order. Id. The respondents emphasized the role of the U.S. Attorney in this agency abuse. Id.
The district court in Sells never resolved the issue of grand jury abuse, but only stated summarily that had it decided the issue it would have found no such abuse. 103 S. Ct. at 3137 n.5. Both the Ninth Circuit and the Supreme Court held that the district court should have considered seriously the defendants' allegations of grand jury abuse, and remanded for such consideration. 642 F.2d at 1192; 103 S. Ct. at 3149 n.36. 89 Grand jury abuse is difficult to detect for at least three reasons. First, it is often difficult usually fail9 may make prosecutors more willing to take the risk involved in engaging in such abuse.
9 1
The Subversion of Congressionally Imposed Limits on Civil Discovey Powers
The third kind of "mischief" that concerned the majority in Sells was that allowing (A) (i) automatic access for civil use would, in effect, also allow the government to use the extraordinary subpoena power of the grand jury to subvert the procedural limits on civil discovery.
92
The grand jury possesses discovery powers extending far beyond those available to civil litigants under the established rules of discovery and procedure. 93 The grand jury is relatively unrestricted in its power to compel the production of evidence or the testimony of witnesses that to ascertain whether a grand jury investigation occurred, as grand jury proceedings are generally kept secret. Second, it is frequently difficult to ascertain whether evidence used against a defendant in a civil proceeding was initially obtained from grand jury materials, since illegally obtained grand jury materials might have led to other legitimate evidence on the same subject. Third, it may be difficult to ascertain whether the government obtained such materials pursuant to a (C)(i) court order, as such orders are usually granted exparlc. Traditionally the grand jury has been accorded wide latitude to inquire into violations of criminal law. No judge presides to monitor its proceedings. It deliberates in secret and may determine alone the course of its inquiry. The grand jury may compel the production of evidence or the testimony of witnesses as it considers appropriate, and its operation generally is unrestrained by the technical procedural and evidentiary rules governing the conduct of criminal trials ... The scope of the grand jury's powers reflects its special role in insuring fair and effective law enforcement. A grand jury proceeding is not an adversary hearing in which the guilt or innocence of the accused is adjudicated. Rather, it is an cxpart investigation to determine whether a crime has been committed and whether criminal proceedings should be instituted against any person. The grand jury's investigative power must be broad if its public responsibility is adequately to be discharged. Further, the grand jury's discovery powers extend not only beyond normal procedural limitations, but also beyond certain normal constitutional limitations. Thus, although a grand jury cannot require a witness to produce or testify to matters protected by privilege, 97 constitutional privileges may apply differently in the grand jury context than in other judicial proceedings. For example, the first amendment does not protect journalists from appearing before grand juries or from answering "relevant and material questions asked during a good-faith grand jury investigation." 98 Moreover, illegally obtained evidence may be presented to the grand jury. 99 Finally, while the fifth amendment privilege against self-incrimination applies to grand jury proceedings, the Supreme Court has not decided whether grand jury witnesses must receive fifth amendment warnings.
I°°I n all these respects, then, the grand jury has access to a vast amount of information to which civil litigants do not have access under normal procedural and constitutional limitations on discovery. Thus, if the government could gain access to grand jury materials for use in civil cases, it would have a great advantage over its civil opponent.
10 1 As the 94 Calandra, 414 U.S. at 343. While the evidence and testimony sought must be relevant to the investigation, "the relevancy of the questions proposed to bring out the evidence need not be conclusively established. It is enough that there is a 'justifiable suspicion' that the questions are related to the subject of the investigation." 83 AM. JUR. 2D GrandJug § 37 (1968 101 Of course, the civil opponent could gain access to grand jury materials by seeking a (C) (i) court order and demonstrating "particularized need" for the disclosure. See supra notes 15-16 and accompanying text. Under the particularized need standard, however, courts generally order disclosure of grand jury materials only for such purposes as impeaching a witness, testing the credibility of a witness, refreshing a witness's memory, and the like. 1 C. WRIGHT (1958) . A rule of automatic access, however, would permit the government to use grand jury materials for such purposes as discovering violations of the civil law, framing complaints, and preparing for trial end a court's inquiry into legislative intent. 106 The circumstances of the enactment of a statute may persuade a court that Congress did not intend words of common meaning to have their literal effect.' 0 7 Indeed, the Supreme Court has declared that courts may resort to explanatory legislative history, regardless of how clear the words of a statute may appear on superficial examination. This rule of construction to subparagraph (A)(i) suggests that the dissent's position in Sells is far more tenable than the majority's. The majority ignored the construction that the courts and the Justice Department had for years given to (A) (i). The dissent, on the other hand, noted that when Congress added (A) (ii) in 1977, it did so against a backdrop of more than thirty years of consistent Justice Department practice of using grand jury materials without court order in civil suits, and against a backdrop of courts consistently upholding this practice. Thus it appears, as the dissent maintained, that Congress understood in 1977 that under (A) (i) all Justice Department attorneys were authorized to use grand jury materials in the full range of their duties-including civil matters-and chose to leave that standard unchanged."' Because there is some support in the legislative history for the Court's interpretation of Rule 6(e), 1 12 the Court cannot be accused of revising the statute and acting as a superlegislature. 1 3 Nonetheless, the Court can be criticized for having ignored its own well-established rules of statutory construction because it is reasonable to assume that legislatures rely on these rules when they write statutes. 114 For the Court to change the rules after the "game" has begun is indeed cause for criticism.
C. "PARTICULARIZED NEED" TEST
The majority in Sells emphasized that the particularized need test is a flexible standard under which the need for disclosure must be balanced against the public interest in secrecy.'
15 Thus, the less the need for secrecy, the less particularized need a party has to show to obtain a (C) (i) disclosure order."1 6 The majority asserted that when government attorneys seek access to grand jury materials, three factors decrease the need for secrecy. 117 The majority's emphasis on those three factors, however, is inappropriate.
First, the majority asserted that disclosure to Justice Department attorneys poses less risk of further breach of secrecy or abuse of the grand jury than would disclosure to private parties.'
18 There is no reason to assume, however, that disclosure to government attorneys poses less risk. Clearly, abus6 of the grand jury by government prosecutors to marshall evidence solely for civil use is likely to occur.' 1 9 Indeed, while prosecutors have ample opportunity to abuse grand jury proceedings to elicit evidence for civil suits, private parties have no opportunity to abuse the grand jury as they have no right to even appear before the grand jury. 120 Further, the Court stressed that one of the policies behind the rule of grand jury secrecy is to ensure that witnesses come forward and testify fully and candidly before the grand jury.
12 1 Disclosure to government attorneys, however, may inhibit grand jury witnesses as much as does disclosure to private parties, since disclosure to government attorneys may lead to the filing of a civil suit against them. 22 Thus, the knowledge that supposedly secret grand jury testimony may be released to the government in the future may lead grand jury witnesses to testify less candidly and completely than they would otherwise.
The second factor the Court said should be weighed in favor of government attorneys when applying the particularized need test is the fact that it is the usual policy of the Justice Department not to seek civil uses of grand jury materials until the criminal phase of a matter has closed. 123 That fact, however, does not render grand jury secrecy concerns irrelevant because lifting the veil of grand jury secrecy affects the willingness of witnesses to testify before grand juries in the future, even if grand jury materials are not disclosed until the close of a criminal case.
The third factor that the majority believed courts should weigh in favor of government attorneys is that enforcement of the civil law serves the public interest. 124 While the majority did not state what it meant by "the public interest," the dissent in Sells enumerated two public interests served by granting Justice Department attorneys automatic access to grand jury materials for civil use: saving time and money by not having to observe normal discovery procedures, and prosecuting civil actions that would otherwise fail for lack of evidence.' 25 As to the first interest, considerations of time and money must yield to the primary concern of ensuring a fair and impartial trial. 126 As to the second interest asserted by the dissent, one cannot deny that enforcing the civil law serves the public interest. However, Congress appears to have determined that for reasons of fairness and concern about intrusions on personal privacy, civil discovery should be limited, 27 even though that means actions may fail for lack of evidence. It thus seems that Congress has determined that interests of fairness and privacy may outweigh society's interest in enforcing the civil law.
IV. CONCLUSION
Although the policies underlying the rule of grand jury secrecy provide strong support for the Supreme Court's decision in Sells, the deci- sion may be criticized because the Court ignored its own wellestablished rules of statutory construction in its interpretation of Rule 6(e). Further, the Court undermined the very goals it sought to advance by holding that when government attorneys seek access to grand jury materials, the need for secrecy is not as strong as when other parties seek access, and that therefore the government does not have to show as much particularized need for the grand jury materials as do other parties.
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